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DETAILED ACTION 



1. 



Claims 112-117 and 120-146 are pending. 



2. 



Response filed on 05/05/2006 has been received and 



considered. 



Claim Rejections - 35 USC §101 



3. 



35 U.S.C. 101 reads as follows: 



Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement 
thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 



4. Claims 133-139 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. 
Claims 133-139 relate to the arrangement of data on a computer 
readable medium, which does not constitute statutory material 
under 35 USC 101. 



5. The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 



Claim Rejections - 35 USC §103 
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6. Claims 112, 115-117, 122-123, 126-146 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Moskowitz et al (US 
5889868), further in view of Senoh (US 6240121), and further in 
view of Girod et al (US 5809139) . 

As per claims 112, 133, 140, Moskowitz et al discloses 
identifying a plurality of possible placement locations in the 
title data based on characteristics of the title data; 
(randomly) selecting a plurality of placement locations from the 
plurality of possible placement locations (see column 5 line 59 
through column 6 line 8; column 7 lines 29-39; column 10 lines 
11-14; column 11 lines 22-26 and column 12 lines 19-25) . 

Moskowitz et al fails to disclose randomly selecting a 
plurality of number to frequency modulation relationships. 

However, Senoh teaches randomly selecting a plurality of 
number to frequency modulation relationships (see column 2 lines 
28-44) . 

At the time of the invention it would have been obvious to 
a person of ordinary skill in the art to use Senoh' s method of 
randomly selecting number to frequency relationships in the 
method of Moskowitz et al. 

Motivation to do so would have been to make it difficult to, 
detect the watermark data (see column 4 lines 31-48). 
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The modified Moskowitz et al and Senoh system fails to 
disclose frequency modulating at least portion of the title data 
at each of the plurality of placement location with a modulation 
derived by applying one of the plurality of number to frequency 
modulation relationships to the identification data. 

However, Girod et al teaches frequency modulating title 
data with identification data (see abstract) . 

At the time of the invention it would have been obvious to 
a person of ordinary skill in the art to use Girod et al's 
method modulating data with the modified Moskowitz et al and 
Senoh system. 

Motivation to do so would have been to allow watermarking 
of pre-compressed data (see abstract) . 

As per claim 115-116, the modified Moskowitz et al, Senoh 
and Girod et al system discloses decoding at least portion of 
the audio title data (see Senoh column 6 lines 18-26) . 

As per claims 117 and 144, the modified Moskowitz et al, 
Senoh and Girod et al system discloses the identifying step 
includes scanning the audio title data to determine the 
plurality of locations where one of a frequency deviation 
between channels of audio title data is less than a 
predetermined frequency deviation and time intervals within the 
audio title data for the time-frequency modulating the audio 
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title data where the time/frequency modulation of the audio 
title data is not discernible to a human ear (see Moskowitz et 
al column 9 lines 53-58) . 

As per claims 122-123, the modified Moskowitz et al, Senoh 
and Girod et al system discloses encoding watermarked audio 
title data and combining watermarked title data with the 
remainder of the audio title data (see Girod et al column 3 
lines 1-15) . 

As per claim 126, 135-136, Official Notice is taken that it 
would have been obvious at the time of the invention to on 
skilled in the art to burn a selected medium with the 
watermarked title data. Motivation to do so would have been to 
allow for the distribution of the watermarked data. 

As per claim 127, the modified Moskowitz et al, Senoh and 
Girod et al system discloses transmitting the data to a customer 
(see Girod et al figure 1) . 

As per claim 128, the modified Moskowitz et al, Senoh and 
Girod et al system discloses receiving a decryption key and 
decrypting encrypted title data to provide the title data (see 
Moskowitz et al column 5 line 59 through column 6 line 8) . 

As per claim 129, the modified Moskowitz et al, Senoh and 
Girod et al system discloses the step of decoding encoded title 
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data to provide the title data (see Girod et al column 3 lines 
1-15) . 

As per claims 130-132, the modified Moskowitz et al, Senoh 
and Girod et al discloses selecting an entry of a set of 
relationships (see Senoh column 2 lines 28-44) . 

As per claim 134, the modified Moskowitz et al, Senoh and 
Girod et al system discloses the modulated data is not 
perceptible to a human listener (see Senoh column 4 liens 32- 
48) . 

As per claim 137, the modified Moskowitz et al, Senoh and 
Girod et al system discloses transmitting the data over a 
network (see Girod et al column 4 lines 35-50) . 

As per claim 138, the modified Moskowitz et al, Senoh and 
Girod et al system discloses the plurality of locations are 
random (see Moskowitz et al column 5 line 59 through column 6 
line 8) . 

As per claim 139, the modified Moskowitz et al, Senoh and 
Girod et al system discloses the modulation schemes are random 
(see Senoh column 2 lines 28-44) . 

As per claims 141-143, the modified Moskowitz et al, Senoh 
and Girod et al discloses receiving a decryption key and 
decrypting the encrypted title data to provide the title data 
(see Girod et al column 3 lines 1-15) . 
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As per claims 145 and 146, the modified Moskowitz et al, 
Senoh and Girod et al discloses selecting a plurality of 
placement locations comprises randomly selecting a subset of the 
plurality of possible placement locations (see Moskowitz column 
5 line 59 through column 6 line 8; column 7 lines 29-39; column 
10 lines 11-14; column 11 lines 22-26 and column 12 lines 19-25) 
7. Claims 113-114 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over the modified Moskowitz et al, Senoh and Girod 
et al system as applied to claim 112 above, and further in view 
of Mizikovsky (U.S. 5,748,734). 

As per claim 113, the modified Moskowitz et al, Senoh and 
Girod et al system discloses generating a watermarking key that 
is a combination of the customer identification data, and the 
randomly selected frequency modulation and number relationship 
(see Moskowitz et al column 5 line 59 through column 6 line 8) . 

The modified Moskowitz et al, Senoh and Girod et al system 
fails* to disclose storing the watermarking key in a secure 
database . 

However, Mizikovsky teaches storing a key in a secure 
database (see column 7 lines 57-67) . 

At the time of the invention it would have been obvious to 
a person of ordinary skill in the art to store the modified 
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Moskowitz et al, Senoh and Girod et al system's key in the 
secure database of Mizikovsky. 

Motivation to do so would have been to allow for the 
verification of the key (see Mizikovsky column 6 line 57 through 
column 7 line 13) . 

As per claim 114, the modified Moskowitz et al, Senoh, 
Girod et al, and Mizikovsky system discloses the step of 
generation the watermarking key includes generating a unique 
watermark key for each watermarked title data (see Moskowitz et 
al column 5 line 59 through column 6 line 8) . 

8. Claims 120-121 and 125 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over the modified Moskowitz et al, Senoh 
and Girod et al system as applied to claims 112, 117 above, and 
further in view of Miller (US 6263087) . 

As per claims 120-121 and 125, the modified Moskowitz et 
al, Senoh and Girod et al system fails to disclose the use of a 
reference and watermarked channel and decoding the watermark 
using the reference channel. 

However, Miller teaches such channels (see column 2 lines 
15-38) . 

At the time of the invention it would have been obvious to 
a person of ordinary skill in the art to use Miller' s channels 
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in the modified watermarking system of Moskowitz et al, Senoh 
and Girod et al. 

Motivation to do so would have been to use correlations and 
thresholds to decode the watermark (see column 2 lines 15-38) . 

9. Claim 124 is rejected under 35 U.S.C. 103(a) as being 
unpatentable over the modified Moskowitz et al, Senoh and Girod 
et al system as applied to claim 116 above, and further in view 
of Davis et al (US 6611607). 

As per claim 124, the modified Moskowitz et al, Senoh and 
Girod et al system fails to disclose combining the audio and 
video data together. 

However, Davis et al teaches combining audio and video 
together (see column 1 lines 55 through column 2 line 10) . 

At the time of the invention it would have been obvious to 
a person of ordinary skill in the art to combine the audio of 
the modified Moskowitz et al, Senoh and Girod et al system with 
the video of Davis et al. Motivation to do so would have been to 
control the processing of the combined multimedia signal (see 
Davis et al column 1 lines 55-65) . 

Response to Arguments 

10. Applicant's arguments filed 05/05/2006 have been fully 
considered but they are not persuasive. Applicant argues the 
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rejection of claims 133-139 under 35 USC 101 is not proper; 
Moskowitz fails to disclose the identifying and selecting steps; 
Senoh inserts the watermark into an intermediate signal, not the 
original; Senoh does not teach frequency modulation; and there 
is no motivation to combine. 

With respect to Applicant's argument that the rejection 
under 35 USC 101 is improper, in which Applicant quotes the MPEP 
stating, "a claimed computer-readable medium encoded with a data 
structure defines structural and functional interrelationships 
between the data structure and the computer software and 
hardware components which permit the data structure's 
functionality to be realized, and is thus statutory." The 
Examiner does not disagree with this statement, but Applicant is 
directed to MPEP 2106 IV.B.l that states: 

The definition of "data structure" is "a physical 
or logical relationship among data elements, designed 
to support specific data manipulation functions." The 
New IEEE Standard ' Dictionary of Electrical and 
Electronics Terms 308 (5th ed. 1993).) "Nonfunctional 
descriptive material" includes but is not limited to 
music, literary works and a compilation or mere 
arrangement of data. 

When nonfunctional descriptive material is 
recorded on some computer-readable medium, it is not 
statutory since no requisite functionality is present 
to satisfy the practical application requirement. 
Merely claiming nonfunctional descriptive material 
stored in a computer-readable medium does not make it 
statutory. Such a result would exalt form over 
substance . 
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In the instant case, Applicant's claimed watermark does not 
qualify as a data structure as described above and is therefore 
nonfunctional descriptive material, which is non-statutory under 
35 USC 101. 

With Respect to Applicant's argument that Moskowitz fails 
to disclose the identifying and selecting steps, Moskowitz 
describes identifying a plurality of locations in column 5 line 
59 through column 6 line 8 and describes randomly selecting a 
plurality of points in column 7 lines 29-39. 

With respect to Applicant's argument that Senoh inserts the 
watermark into an intermediate signal, not the original, this 
may be true, however Applicant's claim does not prevent an 
intermediate step and furthermore Senoh teaches that the method 
described is, "A watermark method data insertion method for 
inserting watermark data into an input original signal" (see 
column 2 lines 28-29) . Therefore Senoh does teach inserting 
data into the original signal, only with an intermediate step, 
which is not excluded by the claims. 

With respect to Applicant's argument that Senoh does not 
teach frequency modulation, Senoh is not relied upon for 
teaching frequency modulation, Girod et al teaches frequency 
modulating title data with identification data (see abstract) , 
as described in the above rejection. 
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With respect to Applicant's argument that there is no 
motivation to combine, the Examiner recognizes that obviousness 
can only be established by combining or modifying the teachings 
of the prior art to produce the claimed invention where there is 
some teaching, suggestion, or motivation to do so found either 
in the references themselves or in the knowledge generally 
available to one of ordinary skill in the art. See In re Fine, 
837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988) and In re Jones, 
958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, 
Senoh's method of watermarking has the advantage and motivation 
to use in order to make it difficult to detect the watermark 
data (see Senoh column 4 lines 31-48) and Girard et al teaches 
the motivation to use its teachings in order to allow 
watermarking of pre-compressed data (see Girard abstract) . 

Conclusion 

11. THIS ACTION IS MADE FINAL. Applicant is reminded of the 
extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action 
is set to expire THREE MONTHS from the mailing date of this 
action. In the event a first reply is filed within TWO MONTHS 
of the mailing date of this final action and the advisory action 
is not mailed until after the- end of the THREE-MONTH shortened 
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statutory period, then the shortened statutory period will 
expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated 
from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than 
SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier 
communications from the examiner should be directed to Michael 
Pyzocha whose telephone number is (571) 272-3875. The examiner 
can normally be reached on 7:00am - 4:30pm first Fridays of the 
bi-week off. 

If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Emmanuel Moise can be 
reached on (571) 272-3865. The fax phone number for the 
organization where this application or proceeding is assigned is 
703-872-9306. 
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Information regarding the status of an application may be 
obtained from the Patent Application Information Retrieval 
(PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free) . 



MJP 



EMMANUEL!. MOISE 
SUPERVISORY PATENT EXAMINER 




